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What happens to capital 

 accumulated by founders?  

• Canadian succession crisis?  

• 310,000 owners will exit in next 5 years 

 

• “…Next 5 yrs CDN$1.9 trillion in business assets will 

change hands-the largest turnover of economic control 

on record” 

 

• Old money in Boston: “In the next 50 years, 

approximately $1.25 trillion is expected to pass from one 

generation to the next in Greater Boston alone..”(The 
Boston Foundation, 2006)  

 



How does founders capital become “dead money”? 

 

– Successors less capable, more risk, loss averse, underperform 

founders (Miller et al, 2006)  

– Successors less innovative, entrenchment (Morck et al, 2000) 

– Capital progressively divided: loss of scale, inefficiency  

– Capital transferred into the hands of individuals who consume it 

(spendthrift children) or agents who have neither ability nor 

incentive to keep it in productive use. 

• Intergenerational wealth strategy: How can founders & 

society keep capital ‘alive’ in the hands of those with 

ability & incentive to keep it in productive use?   



Dynastic intent of 

founders of large fortunes 

Realization  

depends partly  

upon 

Institutional context 

• Law 

• Politics  

• Tradition/Custom 

Normative social order 

As manifested in: 

  

• Succession & FF Longevity  

 

• Surrogacy: Role of fiduciaries,  

Trusts, MTAs, Family Offices 

Contribution: 

 

Comparative institutional 

analysis of succession  

& surrogacy 

My storyboard… 



Law & FF Longevity 

• Law & Finance literature (La Porta et al) 

– Life-cycle hypothesis, availability of external finance 

enables FFs to dilute…  

• Contract law (Gilson, 2007) 

– Potentially infinite life hypothesis: weak commercial law ffs are 

long-lived repositories of reputation 

• Inheritance law  
– Inherited wealth hyp: (Morck, Strangeland & Yeung, 2000) Billionaires 

who inherit characterized by low growth & entrenchment 



Inheritance law is understudied & highly variable 

across jurisdictions 

1. Testamentary freedom: the right to bequeath 

2. Entailing: modern trusts are functional 

equivalent of en tail property rights 

3. Intestacy law: reflects normative order 

4. Death & taxes: estate & inheritance taxes 

 



Absolute 

Freedom  

Mandatory 

inheritance 





IBV-based view of FF longevity 

• Much succession research has an internal focus: 
best governance, succession planning 

• How do legal inheritance institutions moderate 
dynastic preference & succession outcomes? 

• Comparative institutional analysis: 

– Persistence: FFs continue unchanged 

– Mortality (FF lose vigor, divide, fail) 

– Revitalization (FF divide & regenerate) 

– Transform (separation of ownership & control) 







 
An Institutional explanation of longevity? 

• Anerbenrecht-  
• Feudal right to inherit an undivided farm, made positive 

law in 19th century in many German States, intended to 

protect the “whole house.”  

 

• Unsatisfactory explanation for family succession non-

agricultural, industrial family firms 



Asset divisibility and heritability 

• Immovables/land/farms:  heritable and divisible  

but division leads to unproductive diseconomies 

of scale 

 

• Financial capital: heritable and divisible  

 

• Intangible assets (e.g. reputation): at best 

partially heritable and indivisible  



Germany’s long-lived Mittelstand 

• Two Germanys: MS decentralized industrial order …not peripheral or 

dependent. It was a different viable, self reproducing system of industrial 

production within the German economy (Herrigel, 2000:114) 

• MS a middle rank, a desirable social class, neither urban working poor nor 

wealthy landed estate owners living off rents. “Person of solid and legitimate 

wealth” (Berghoff, 2006: 264) 

• 90% in business-to-business markets, 70% based in small towns and rural 

areas, largely self financing, deep embeddedness in local communities (Pichet 

& Lang, 2006) 

• ‘Hidden champions” (Simon 1996, 2007)… pocket-size multinationals, with 

revenues of less than €800 million, focused on niche markets, unique 

organization cultures close relationships with suppliers and customers, 95% 

family films 

• homage and duty to the family heritage …raison d'être is not maximizing short-term 

profits but securing the company's existence for the next generation (Berghof, 

2006:273)  





German inheritance law institutionalizes "sense of the 

family” 

• Limited testamentary freedom: Germanic law automatically installed 
the surviving family members as heirs and did not know the individual disposition over property 
(Beckert, 50)… 

• Late abolition of Entailing, Fideikommisse persists 
until (1946): The prevailing view, not merely an instrument to preserve aristocratic 
power but the idea of family continuity (Beckert, 147) 

• Intestacy law: protects spouse & children, “reveals the profound importance of the 
family principle based on blood kinship” (Beckert, 90) 

• Inheritance tax.. the reference point for the debates on inheritance taxes 
continues to be family wealth and the extent to which it contributes to providing for 
surviving family members… 

• Evolution 2009 Mittlestand provisions  
– “inheritance tax single objective was to ensure company's long-term survival and maintain 

employment. Inheritance taxes can be partially or totally exempted depending on what 
commitments heirs make when they inherit. ..15% inheritance tax but heirs must agree to 
maintain the company's activities for five years without undertaking any major redundancy 
program” 



Are Germany's Mittelstand an endangered species? 
(Deutsche Bank Research 2007) 

• “The succession gap Is a chimera” 
• The future is bright for the mittelstand on a long-term timeline  







Revolution established new inheritance principles 

Political goals to strengthen  

the democratic foundations  

of the Republic through  

a balanced distribution of property 

 

• The quotité disponsible 

 

• Obligatory portion 

 

• Réserve 

 

Code Civil institutionalized divided inheritance 

 

• But… Napoleon also reintroduced entails 

with the majorat 
 



in a letter to his elder brother Joseph (King of Naples and Sicily, King of 

Spain) Napoleon wrote  

 
“Introduce the Civil Code in Naples and at the end of a few 

years all the fortunes not attached to you will be destroyed and 

any that you wish to preserve will be consolidated. This is the 

great advantage of the Civil Code the consolidation of power. 

For by its means all wealth not in the form of gifts by trust 

disappears and no great families remain except those you 

transform into  fiefs. That is why I recommend the Civil Code 

and why I established it”. 

 



FFs and Politics 

• “In countries with French Commercial code large firms are 
typically controlled by families or the state” La Porta (1999) Corp ownership 
around the world 

• “Countries with French civil code, less external finance, 
slower firm growth Levine, 1999 . Legal environment, banks and long-run economic growth 

• Politically connected firms are significantly more likely to be 
bailed out than similar non-connected firms (Faccio et al. 2006 JoF)  

• Wealthy families and oligarchic family control of the large 
corporation is associated with... Red tape, price controls, 
limited shareholder rights family control in large firms... FFs 
preserve the status quo, increases corruption and entrench 
wealthy insiders (Fogel, JIBS, 2006) 

 



But… French Inheritance law institutionalizes 

divided inheritance   

• Very limited testamentary freedom: Egalitarian inheritance, “mandatory 

quotient” the law established in the first Civil Code "exist largely unchanged to this 

day" (Beckert, 82) 

• Entailing: Continuing tension between freedom and equality, highly contested 

illegal political discourse.. Residual fear of oligarchic families controlling politics. 

Majorats finally abolished in 1904  

• Intestacy law: Based on the principle of equal division and the mandatory portion 

that had to be bequeathed in accordance with the rules of egalitarian division 

• Inheritance tax.. highly progressive… In the mid-1920s... Combined  estate tax 

with high inheritance taxes could amount to a complete confiscation! 1921 law 

stipulated that inheritance taxes could not exceed 80% of the aggregate inheritance, 

gradually lowered over the 20th century but remain high! 

 

 





Hong Kong’s single generation FFs! 平等的繼承權 

• Following succession Public listed FFS in Hong Kong and Singapore 
lose an average of 56% of their market value within five years… value 
not recovered in a subsequent time period (Fan, Jian, & Yeh, 2007). 

• Organization's subdivide when they are large into more or less separate 
units each with its own products and markets… complex coordination 
needed to integrate products research, market research,… is outside 
the normal range of overseas Chinese business behavior (Redding, 
1990: 216). 

• Wong (1985) identifies four stages of the Chinese families firm: 
(Emergent centralized segmented, disintegrative)… 

• Younger inheritors… press for the creation of new ventures in which 
they will be heads,  the result is the emergence of distinct spheres of 
influence and the proliferation of departments, factory plants, and 
subsidiary companies within the family concern 

• Subject to centrifugal forces that lead to their perennial fissioning (Tam, 
1991) 

 

 





平等的繼承權 



Hong Kong Inheritance law institutionalizes partible 

inheritance among sons 

• English common law with continued applicability of 
Chinese customary law of partible inheritance 

• Absolute testamentary freedom:  
– “forced heirship” relatively small value set aside for the 

surviving spouse  

– “In the absence of any specific contractual restraints or 
conditions of grant affecting a property, the owner of property 
in Hong Kong is free to dispose of it in whatever manner he 
sees fit, either during his lifetime or by will” 

• Intestacy law: based on partible inheritance 

• Entailing:  Trusts in Hong Kong!  Frequent estate 
litigation, if probate not granted then laws of intestacy apply! 

• Estate & Inheritance Tax: None 

 
 



Capital is divided but money doesn’t die! 

• Industrial power is released by atomistic firms … organized in 

constellations” (Tam, 1991: 71) 

• “An abundance in the supply of well-equipped, well rounded 

entrepreneurial talent is evident in Hong Kong.. “There is a constant 

renewal of very conservative firms… system is continually given new 

leases of life because of fission and refusion… The creativity of 

divisiveness… in the Chinese case is a virtuous circle. It is virtuous 

because it constantly revitalizes the system as a whole and prevents 
ossification. (Tam, 1991: 174-175) 

• Intensive emphasis on transmitting human & social capital (Zhang, 

2010) 





USA inheritance law institutionalizes individual rights   

• Unlimited testamentary freedom 

• Abolished entailing 1776, common law allowed for the establishment of trusts… 

• But trusts limit the rights of individual beneficiaries.. Solution is rule against 

perpetuities! 

• Century long dynastic trust 

• Death tax: 1935-1990 very progressive estate tax, abolished in 2000!  

 



Law & family business in the US 

• Inheritance law establishes the principle of individual 
rights 

• Strong laws protect minority investor rights & ensure 
liquid capital markets... And its founders to dilute. 

• Permits double separation of ownership and control 

• Law allows creation of a two types of surrogate  
– 1) highly specified estate plan, mechanically dictates the 

allocation of assets  

– 2) appointment of a trustee; with a fiduciary duty to 
beneficiary, fiduciary has right of title 



Surrogates as fiduciaries  

• “Once legally constituted the surrogate takes on a life of its 
own.. “ (Marcus, 1992)  

– MTAs 
– Dynastic trust instrument 
– Family holding company 
– Family office  
– Private equity, Wealth Management Industry 

• How do fiduciaries facilitate the productive transmission of 
family capital? Source of SEW 

• Gatekeepers (Coffee, 2006) that exist in an unseen world  
• Potential principal agent problem between the beneficiary 

and  the fiduciary (Stinchcombe, 1986)..  

• Obama administration is intent on uncovering 



Germany France Chinese family 

business 

US 

 Persistent mittelstand France missing middle Single generation 

entrepreneurs 

Transformation 

Law preserves family 

property 

Law fragments family 

property 

Law enables rapid 

fragmentation 

Law allows for the 

double separation of 

ownership and control 

Small medium size 

firms become part of a 

local community 

Medium-sized family 

firms fail to materialize 

Small and medium-size 

firms spontaneously 

regenerate 

Surrogates proliferate in 

different types of trust  

Capital stays alive Capital divided  Capital stays alive Capital preservation 

over capital generation 

Summary: Comparative institutional analysis of FF longevity  




